
 

 

 

 

 
1 

 
 
 
 
                                                                                                  Volume 7 

   
 
 
        
 
 
 
 
1. INTRODUCTION  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Over the years the PSC has observed a 
high number of unfair treatment 
grievances lodged with departments, as 
depicted in the graph below.  
 

 

 
 
 
The observed trends resulted in a decision 
to focus on unfair treatment in this volume 
of the Communique given the impact of 
the employer-employee relationship on 
organisational performance and employee 
well-being.   
 
The relationship between the employer 
and employee is a contractual one from 
which they both benefit in the form of 
services rendered and wages / salary (and 
other benefits as agreed). It is a 
relationship based on trust and it is 
expected that there will be fair dealings 
between the parties during this 
employment relationship.  Fair dealings 
discourages unfair treatment and requires 
employers and employees to treat each 
other fairly in the performance of their 
contractual obligations.  
 
Whilst this is the case, by virtue of an 
embedded power over employees, 
employers are expected to ensure that 
there are measures in place to deal with 
unfair treatment in the workplace. The 
common law contract of employment 
imposes on all employers a duty of fair 
dealing at all times with their employees – 
even those that the Labour Relations Act 
(LRA) does not cover.1 The concept of ‘fair 

                                                           
1
 Murray v Minister of Defence (383/2006) [2008] 

ZASCA 44 (31 March 2008). 

12/13 13/14 14/15 15/16 16/17

1918 
1757 1880 

2255 2209 

Unfair Treatment Grievances lodged 
with Departments 

 

GRIEVANCE MANAGEMENT COMMUNIQUE 
 

UNFAIR TREATMENT 
 

 

“Violence at work, ranging from 
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dealing’ is a potent one. It provides a 
theoretical basis for the obligation of an 
employer to treat employees with honesty, 
dignity and to refrain from bullying.2 
 
The Constitution provides in section 23 
that “everyone has a right to fair labour 
practice”,3 and in section 10 provides that 
“everyone has inherent dignity and the 
right to have their dignity respected and 
protected”.  
 
There are different acts or omissions in 
the workplace which may be seen as 
unfair treatment by either the employer or 
the employee. Unlike in criminal law where 
it is explicitly expressed in statutes what 
behaviour is wrongful and punishable, in 
labour law the identification of what is 
unacceptable behaviour is not quite so 
straightforward. Although the Labour 
Relations Act (LRA) identifies behaviour 
for which employees might be dismissed 
and employer behaviour that might be 
found to be unfair,4 it does not define the 
concept of ‘fair labour practice’, 
‘unfairness’ or ‘unfair treatment’. It leaves 
the person presiding over a particular 
matter being decided with a great deal of 
leeway in deciding whether the conduct of 
the employee or employer is truly 
unacceptable or unfair.   
 
In the National Education Health and 
Allied Workers Union v University of 
Cape Town and Others5 the learned 
judge confirmed that “…[T]he concept of 
fair labour practice is incapable of precise 
definition. The problem is compounded by 
the tension between interests of the 
workers and the interests of the employers 
that is inherent in labour relations. Indeed, 

                                                           
2
 Alan Rycroft, Workplace Bullying: Unfair 

Discrimination, Dignity Violation or Unfair Labour 
Practice?   
3
 The Constitution of the Republic of South Africa, 

1996. 
4
 Ivan Israelstam, Inequality Plays a Role in What is 

Unfair, https://www.labourlawguide.co.za 
5
 (2003) 3 SA 1 (CC) – See paragraphs 33-34.   

what is fair depends upon the 
circumstances of a particular case and 
essentially involves a value judgement. It 
is therefore neither necessary nor 
desirable to define this concept....In giving 
content to this concept the Courts and 
tribunals will have to seek guidance from 
domestic and international experience. 
Domestic experience is reflected both in 
the equity based jurisprudence generated 
by the end of the 1956 Labour Relations 
Act as well as the quantification of unfair 
labour practice in the Labour Relations 
Act.”  
 
In the employment relationship there is a 
mutual responsibility for both employers 
and employees to treat each other with 
respect in order to create a peaceful 
working environment. 
 
What is unfair treatment? 
 
Unfair treatment on the part of the 
employer may result in employees lodging 
grievances against the employer, whilst 
unfair treatment on the part of the 
employee may result in the employer 
instituting disciplinary proceedings against 
the employee. 
 
The questions is, in the South African law 

is there a distinction between unfair labour 

practice and unfair treatment in the 

workplace? Unfair labour practice is 

defined in section 186(2) of the Labour 

Relations Act, 1995 (the LRA) as “….any 

unfair act or omission that arises between 

an employer and an employee involving – 

(a) unfair conduct by the employer relating 
to the promotion, demotion, probation 
(excluding disputes about dismissals for a 
reason relating to probation) or training of 
an employee or relating to the provision of 
benefits to an employee; 
(b) unfair suspension of an employee or 
any other unfair disciplinary action short of 
dismissal in respect of an employee; 

https://www.labourlawguide.co.za/
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(c) a failure or refusal by an employer to 
reinstate or re-employ a former employee 
in terms of any agreement; and 
(d) an occupational detriment, other than 
dismissal, in contravention of the 
Protected Disclosures Act, 2000 (Act No. 
26 of 2000), on account of the employee 
having made a protected disclosure 
defined in that Act.” 
 
Although an unfair labour practice is 
clearly also unfair treatment, unfair 
treatment is much broader and also refers 
to those issues that do not fall under the 
unfair acts or omissions described in 
Section 186(2)(a) to (d) of the LRA above.  
 

The focus of this Issue of the 
Communique is not on unfair labour 
practice as described in section 186(2) of 
the LRA, but the focus is more on other 
forms of unfair treatment. 

 
The Oxford Dictionary defines "unfair" as 
“not based on or behaving according to 
the principles of equality and justice". The 
synonyms include ‘unjust’, ‘inequitable’, 
‘prejudiced’, ‘biased’, dishonest or 
unethical". The concept of inequality plays 
a role in defining what is unfair. However, 
inequality or one-sidedness does not fully 
explain the concept of unfairness in labour 
law because there are many examples of 
one-sidedness that are not seen in labour 
law as unfair.6 
 
Unfair treatment may broadly be classified 
into the following categories: 
discrimination, harassment, sexual 
harassment, bullying, intimidation, and 
victimisation. These concepts are not 
defined in the LRA, but some are defined 
in other pieces of legislation: 
 
 The Employment Equity Act, 1998 

(the EEA) does not define 

                                                           
6
 Ivan Israelstam, Inequality plays a role in 

determining what is unfair, 
https://www.labourlawguide.co.za 

harassment, but provides in section 6 
(3) that “harassment of an employee 
is a form of an unfair discrimination 
and is prohibited on any one, or a 
combination of grounds of unfair 
discrimination listed in subsection 
(1)”.7 Section 6(1) of the EEA 
prohibits unfair discrimination.8 The 
Act provides that “no person may 
unfairly discriminate, directly or 
indirectly, against an employee, in any 
employment policy or practice, on one 
or more grounds including race, 
gender, sex, pregnancy, marital 
status, family responsibility, ethic or 
social origin, colour, sexual  
orientation, age, disability, religion, 
HIV status, conscience, belief, 
political opinion, culture, language, 
and birth.” 
 

 Section 1 of the Promotion of Equality 
and the Prevention of Unfair 
Discrimination Act, 2000 (the 
PEPUDA) defines harassment as 
“…[T]he unwanted conduct which is 
persistent or serious and demeans, 
humiliates or creates a hostile or 
intimidating environment or is 
calculated to induce submission by 
actual or threatened adverse 
consequences and which is related to 
sex, gender or sexual orientation, or a 
person’s membership or presumed 
membership of a group identified by 
one or more of the prohibited grounds 
or a characteristic associated with 
such group.”9 
 

 In Paragraph 19.2.2 of the Code of 
Good Practice on the Integration of 
Employment Equity into Human 
Resource Policies and Practice in the 
EEA, harassment is defined as “…. 
unwanted or unsolicited attention 
based on one or more of the 

                                                           
7
 The Employment Equity Act, Act No. 55 of 1998  

8
 See also section 9 of the Constitution. 

9
 Promotion of Equality and the Prevention of 

Unfair Discrimination Act, 2000, Act 4 of 2000.   

https://www.labourlawguide.co.za/
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prohibited grounds. It involves 
conduct that is unwanted by the 
person to whom it is directed and who 
experiences the negative 
consequences of that conduct. The 
conduct can be physical, verbal or 
non-verbal. It affects the dignity of the 
affected person or creates a hostile 
working environment. It often contains 
an element of coercion or abuse of 
power by the harasser.” Some labour 
relations experts are of the view that 
harassment can be defined as 
“treating a person in a manner that 
has the effect of violating that 
person’s dignity, or creating a 
degrading environment.”10  
 
Harassment may include any of the 
following acts:11 
 

Spreading 
malicious rumours 
about each other 

Unjustified criticism 
or complaints 

Unequal or 
different treatment 
as compared to 
other colleagues 

Continuously and 
deliberately 
excluding someone 
from workplace 
activities 

Undermining each 
other regularly, 
even though 
parties are 
perfectly 
competent to do 
their work 

Withholding 
information that is 
vital for effective 
work performance 

Denying 
opportunities for 
promotion or 
training for no 
reason 

Setting 
unreasonable 
timelines or 
constantly changing 
deadlines 

Unreasonably 
refusing to 
participate in work 
(other than work 

Denying access to 
information, 
supervision, 
consultation or 

                                                           
10

 Stacy Lee Oberem, (SEESA) Labour, Gossip and 
Harassment in the Workplace, 5 September 2017 – 
www.seesa.co.za/gossip-and-harassment-in-the-
workplace.  
11

 https://www.hrzone.com/community-
voice/blogs/jamessheehan/how-to-deal-with-
unfair-treatment-at-work;  

that is on the 
workplan) that is 
aimed at uplifting 
or furthering the 
performance of the 
team 

resources such that 
it has a detriment to 
the worker  

Unreasonably 
refusing to allow 
each other space 
to exercise their 
employment rights 

 Setting tasks that 
are unreasonably 
below or beyond a 
person’s skill level 

Abusive, insulting 
or offensive 
language or 
comments 

Spreading 
misinformation or 
malicious rumours 

 Changing work 
arrangements, such 
as rosters and 
leave, to 
deliberately 
inconvenience a 
particular worker or 
workers 

 
This list is inexhaustible. There is so 
much overlap or similarity between 
harassment and bullying.  

 In terms of section 3(1) of the Code of 
Good Practice on the Handling of 
Sexual Harassment Cases,12 “sexual 
harassment” is— 

“(1) …. unwanted conduct of a sexual 
nature. The unwanted nature of sexual 
harassment distinguishes it from 
behaviour that is welcome and mutual. 
(2) Sexual attention becomes sexual 
harassment if: 

 The behaviour is persisted in, 
although a single incident of 
harassment can constitute sexual 
harassment; and/or  

 The recipient has made it clear that 
the behaviour is considered 
offensive; and/or  

 The perpetrator should have 
known that the behaviour is 
regarded as unacceptable. “  

                                                           
12

 Code of Good Practice on the Handling of Sexual 
Harassment Cases, Notice 1367 of 1998. 

http://www.seesa.co.za/gossip
https://www.hrzone.com/community-voice/blogs/jamessheehan/how-to-deal-with-unfair-treatment-at-work
https://www.hrzone.com/community-voice/blogs/jamessheehan/how-to-deal-with-unfair-treatment-at-work
https://www.hrzone.com/community-voice/blogs/jamessheehan/how-to-deal-with-unfair-treatment-at-work
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It is any kind of sexual behaviour that 
makes one feel uncomfortable, including: 
 

 Touching; 
 Unwelcome sexual jokes; 
 Unwanted questions about your sex 

life; 
 Whistling; 
 Rude gestures; 
 Requests for sex; and 
 Staring at your body in an offensive 

way. 

In the unreported case of SA Metal Group 
(Pty) Ltd v CCMA and Others (CC50/13) 
handed down by the Labour Court (LC) on 
15 April 2014: an employee told the 
complainant that he "can’t wait for summer 
to see you strut your stuff" and asked her 
whether she was "offering to play with 
me?" The Commission for Conciliation, 
Mediation and Arbitration (CCMA) 
Commissioner had found that these 
comments did not constitute sexual 
harassment because the comments did 
not contain any explicit sexual 
connotations. The Commissioner further 
held that it was not sexual harassment 
because the complainant did not make the 
employee aware that the verbal banter 
was unwelcome. However, the LC came 
to the contrary conclusion after taking 
cognisance of the Code (something the 
Commissioner failed to do). Specifically, 
the LC found that the employee's 
comments fell squarely within the 
definition of verbal sexual harassment 
contained in the Code of Good Practice on 
the Handling of Sexual Harassment Cases 
in that it amounted to "unwelcome 
innuendo, suggestions and hints". 
 

Sexual harassment in the working 
environment is a form of unfair 
discrimination and is prohibited on the 
grounds of sex and / or sexual 
orientation.13 
 

                                                           
13

 Section 3 ibid. 

 Workplace bullying is described as 
unwanted conduct in the workplace 
which is persistent or serious or 
demeans, humiliates or creates a 
hostile or intimidating environment or 
is calculated to induce submission by 
actual or threatened adverse 
consequences.14 Benita Whitcher 
indicates that the following kinds of 
conduct could in appropriate 
circumstances qualify as ‘workplace 
bullying’: 

  
• physical assault 
and aggression, 

• abuse of 

disciplinary 

process, 

• verbal abuse, • demotion or 

transfer, 

• intolerance of 

psychological, 

medical and 

personal 

problems, 

• pressure to 

engage in illegal 

activities, 

• humiliating or 

demeaning 

conduct, 

• recommendation 

to resign, and 

• marginalization, • creation of an 
unhealthy 
working   
environment. 

 
 Cyber-bullying consists of the use of 

social media and other 
communication technology platforms 
to intimidate, harass, embarrass or 
victimise others. 

 
 Section 1 of the Intimidation Act, 

1982,15  defines intimidation as “ 
…[A]ny person who without lawful 
reason and with intent to compel or 
induce any person or persons of a 
particular nature, class or kind or 

                                                           
14

 Definitions Adopted by the Work Trauma 
Foundation: 
http://www.worktrauma.org/change/definitions.h
tm    
15

 Intimidation Act, Act No. 72 of 1982. 

http://www.worktrauma.org/change/definitions.htm
http://www.worktrauma.org/change/definitions.htm
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persons in general to do or to abstain 
from doing any act or to assume or to 
abandon a particular standpoint and 
acts or conducts himself in such a 
manner or utters or publishes such 
words that it has or they have the 
effect, or that it might reasonably be 
expected that the natural and 
probable consequences thereof would 
be, that a person perceiving the act, 
conduct, utterance or publication fears 
for his own safety or the safety of his 
property or the security of his 
livelihood, or for the safety of any 
other person or the safety of the 
property of any other person or the 
security of the livelihood of any other 
person.” 

 
In the case of Adcock v CCMA16, the 
words: "You can treat this as a threat 
– there will be more blood on your 
hands" had been uttered by one of 
the respondents at the negotiating 
table during a strike. The Labour 
Appeal Court was required to 
determine whether these words 
constituted an act of intimidation. The 
Court concluded that “…[t]he 
arbitrator's view that for there to have 
been intimidation, the respondent's 
statement should have been directed 
at a specific individual rather than the 
whole management team, was 
incorrect. Although parties enjoy a 
certain degree of leeway in 
negotiations, they are still required to 
show mutual respect. The 
respondent's conduct did constitute 
intimidation.”17 

                                                           
16

 (2001) JOL 8492 (LAC) 1.   
17 Paragraph 17-19 ibid. In the case of NUMSA obo 
Masina v Cobra Watertech (2009) 2 BALR 140 

(MEIC)   an employee articulated to a fellow 
employee “something bad might happen to him if 
he did not join strike”.  The court held that while 
the offence of intimidation requires proof of 
intent, it does not require that the accused should 
intend to induce fear; it is enough that a threat 
should be made to induce the person against 

 
 There is no specific act directly 

dealing with victimisation in the 
workplace. However, section 5(1) of 
the LRA stipulates that no person may 
discriminate against an employee for 
exercising any right conferred by this 
Act (the LRA), which operates 
alongside provisions protecting 
against unfair dismissal and unfair 
labour practices as stipulated in 
sections 185 and 186. The EEA also 
prohibits victimisation in an indirect 
approach. 
 

 Differential treatment in the workplace 
involves differences in management 
style, employee discipline and other 
actions necessary to supervise 
workers. Employers must manage 
employees according to their attitudes 
and job performance. This type of 
differential treatment is unavoidable 
and necessary. On the other hand, 
illegal differential treatment, such as 
singling a worker out because of 
certain characteristics, is completely 
avoidable. Employers must ensure 
that differential treatment does not 
cross the line to discriminatory 
workplace practices.18 

 
The challenge with recognising different 
forms of unfair treatment, especially those 
not falling under the definition of unfair 
labour practice as described in section 
186(2) of the LRA, is that it is all in the 
subjective experience of the victim. 
 
The discussion below will focus on unfair 
treatment in the workplace relating to 
supervisor/supervisee relationship, with 
emphasis on the following areas: 

                                                                                    
whom it is directed to do or refrain from doing 
something. 
18 Sherrie Scott, Differential Treatment in the 
Workplace, smallbusiness.chron.com/deal-
unequal-treatment-workplace    
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   Possible causes of strained 

relations and unfair treatment or 
perceived unfair treatment 

   Impact of unfair treatment 
   How to improve relations 

between supervisor/supervisee 
(individual role and management 
(employer as overseeing 
manager) 

 
2. POSSIBLE CAUSES OF STRAINED 

RELATIONS AND UNFAIR 
TREATMENT BETWEEN 
SUPERVISOR/SUPERVISEE 

 
The relationship between a supervisor and 
subordinate in the Public Service are 
professional in nature and are guided by 
relevant legislation, prescripts, codes of 
conduct, policies and professional 
standards. This is different to personal 
relationships which are guided by personal 
values and various belief systems.  
 
In a professional relationship there are 
defined tasks that must be completed 
within a specified amount of time under 
direction of the supervisor. In return the 
employee expects a certain level of 
remuneration and fair treatment from the 
supervisor.  Personal relationships are 
built upon different principles that cannot 
always be clearly defined in the same 
terms. Often the personal values and 
various belief systems brought to the 
workplace by one employee may clash 
with those of other colleagues. For 
instance if an employee has a personal 
belief system that a woman should be 
subordinate to a man, this will cause 
friction in the workplace if his boss at work 
is a woman.  
 
Supervisor/supervisee relationship is one 
based on mutual respect for both to 
engage fairly on every working day for the 
purposes of achieving set organisational 
goals.  
 

Supervisors/managers have the 
responsibility to ensure that each 
employee performs to the expected 
standard and behaves in accordance with 
organisational values and should take 
appropriate action where the standards 
are not met or values are not adhered to. 
It is important in the first place to note that 
being a strong manager does not mean 
that the supervisor is a bully. Since the law 
is less clear when it comes to bullying, 
what one person considers to be bullying, 
another may feel it is simply a firm 
management style. Similarly, being 
inquisitive for purposes of obtaining clarity 
in order to perform the job, or being 
assertive, does not mean that the 
employee is insolent or disrespectful. The 
distinction in the conduct of both the 
supervisor and supervisee lies in the 
intention of the action: where the intention 
is to hurt, demean or humiliate the other 
party through direct or indirect negative 
actions, then the person has crossed the 
line and a grievance or disciplinary 
process may be considered, depending on 
which side of the relationship the action is 
committed.  
 
Though the LRA seeks to balance power 
relations in the employment relationship, 
employers always remain in power due to 
the inherent conditions of employment 
contracts. The so called “management 
prerogative”. In some instances, 
employees may report to managers who 
engage in persistent malicious, 
demeaning and fearsome behaviour in the 
name of management prerogative.19 
 
The following may be the cause of unfair 
treatment by either the supervisor or 
supervisee: 
 

 Lack of, or poor communication: This 
often plays a huge role in problems 
that arise in the workplace between 

                                                           
19

 Benita Whitcher, Workplace Bullying Law: Is it 
Feasible?   
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the supervisor and supervisee. If the 
supervisor does not communicate the 
objectives and goals of the 
organisation, and expectations in 
terms of performance outputs and 
standards, this may cause frustrations 
for both the supervisor and 
supervisee. The supervisor may think 
that the supervisee is not supportive 
in meeting the objectives and goals of 
the organisation, whereas the 
supervisee may think that the 
supervisor is treating him/her unfairly 
when the latter becomes firm and 
strict in demanding that certain 
outputs be achieved by specified 
deadlines. Employees should know 
what their boundaries are and should 
be fully aware of the expectations of 
their supervisor.  
 

 Expectations in terms of relations:  If 
the supervisee always communicates 
past the supervisor or reports issues 
to the supervisor’s supervisor 
(overseeing manager) without first 
discussing with the supervisor, this 
may cause the supervisor to retaliate 
in the same manner. The same may 
be the case where the supervisor 
communicates downwards past the 
supervisee or even reports issues to 
his/her supervisor without first 
discussing with the supervisee. The 
latter may also react in the same 
manner. The supervisor may feel 
undermined or disrespected, on the 
other hand the supervisee may feel 
that the supervisor is jealous and 
treating him/her unfairly by expecting 
that he/she be consulted or informed 
about issues from his/her section. 

 

 Lack of cooperation: Failure by 
supervisee to contribute or lack of 
cooperation in assignments requiring 
teamwork aimed at achieving the 
objectives of the organisation.  

 Expectations in terms of 
remuneration, reward or position: If 

the employee’s expectations of being 
remunerated at a certain salary level 
are not met, he/she may take out the 
frustrations on the supervisor or other 
employees   ̶  whether in the form of 
being defiant, unproductive, dragging 
feet, and disrespectful through verbal 
abuse or mobbing.20 
 

 Absence of clear guidelines or 
feedback can be detrimental to 
positive employee relations. Standard 
Operating Procedure Manuals should 
be developed and availed to assist 
employees in performing their 
functions and improving efficiency. 
 

 Miscommunication or deliberate 
distortion of the truth by other parties 
involved in the relationship between 
supervisor and supervisee. 
 

 Failure by the employer to provide 

and maintain, as far as reasonably 

practicable, a working environment 

that is safe and without risk to the 

health of his employees and prohibit 

victimisation.21 

                                                           
20

 Tom Gresham, What Is Mobbing at the 
Workplace? Describes mobbing as bullying of an 
individual by a group. Mobbing at a workplace is a 
term used to describe behaviours in a workplace 
that amount to emotional abuse by workers of a 
fellow employee or employees. The term is used 
when a group of workers rather than a single 
worker engages in hostile behaviour, collectively 
making life difficult for someone on the job in a 
concerted fashion. For example, spreading a 
rumour about a co-worker or orchestrating the 
isolation of a co-worker in the office, working 
outside of the worker’s sight to make life difficult 
for him. 
21 In terms of the common law there is a general 

duty that every employer shall provide and 
maintain, as far as reasonably practicable, a 
working environment that is safe and without risk 
to the health of his employees and prohibit 

victimization. See Media 24 Ltd v Grobler 
(2005) 26 ILJ 1007 (SCA). This is also provided 
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 Different personalities: This may also 
contributes to strained relations if they 
(supervisor and supervisee) both fail 
to understand or accept their 
differences and accommodate each 
other. The supervisor may prefer well-
ordered, systematic handling of tasks, 
while the subordinate may prefer to 
approach tasks in an independent, 
intuitive and seemingly chaotic 
manner. When these different 
personality characteristics are 
required to work together, some 
understanding and adjustment is 
needed between both parties. 
 

 Employees who enjoy being difficult 
and often thrive on instigating divisions 
among colleagues may contribute 
towards supervisors or supervisees 
dealing unfairly with each other. 
 

 Management style: Management style 
which is harsh; verbally or physically 
abusive; or always inconsiderate of 
supervisee’s needs/circumstances 
may result in grievances of unfair 
treatment or perceived unfair 
treatment. However, it should be 
noted that to be considerate of 
employee needs does not mean that 
supervisors should agree to 
unreasonable demands from 
employees; or approve continuous 
absence from work due to family 
responsibility without employees 
providing proof when necessary, or 
employees being totally inconsiderate 
of the employer’s needs.  
 
Similarly employee conduct where the 
supervisee works by the rule and is 
inconsiderate of the needs of the 
organisation or does not want to go 
an extra mile in achieving the goals of 
the organisation may be seen as 

                                                                                    
for in the Occupational Health and Safety Act, 

1993 (section 8(1), 8(2)(e), 8(2)(h), 9, 14, 15, 
21, 25, 26).  

unfair treatment, resulting in discipline 
due to poor performance where the 
targets are not met or insubordination 
when the employee decides to be 
inflexible irrespective of organisational 
demands. Employees who verbally or 
physically abuse their managers are 
also unfairly dealing with the employer 
and this may result in discipline for 
misconduct.  
 
Abusive conduct from both the 
supervisor and supervisee may either 
be subtle or aggressive. In the 
organisation where management is 
oppressive, employees are likely to 
retaliate and that would result in a 
very unhealthy working environment.  
 

 Emotional instability can also put a 
strain on relationships at work. Where 
one party must always accommodate 
the emotional outbursts of the other, 
the relationship will suffer. 
 
In the case of SAMWU obo Khumalo 
/ City of Matlosana Local 
Municipality - (2015) 24 SALGBC 
8.18.3, an employee refused to obey 
instructions and displayed rude and 
abusive conduct towards a 
supervisor. In this case it was held 
that the applicant aggressively 
entered the office of her supervisor, 
verbally abused her, tore up the letter 
that was addressed to her and threw it 
in the face of her supervisor. Her 
aggressive and insolent behaviour 
towards her supervisor was serious 
enough to justify her dismissal. 
 

 Abuse of power by association: Real 
or imagined affiliations with high-
ranking, well-known or politically 
connected figures may result in the 
party concerned dealing unfairly with 
the supervisor or supervisee. In some 
instances it may be that there is just 
an impression that a person is 
untouchable and can do what he/she 

http://www.mylexisnexis.co.za/index.aspx?irpath=fehj/t35m/y35m/4lvod/wrzpd/lawqd
http://www.mylexisnexis.co.za/index.aspx?irpath=fehj/t35m/y35m/4lvod/wrzpd/lawqd
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wants without any consequences. 
Such perceptions can be fuelled by 
the supervisor/supervisee’s tendency 
to mischievously using a ‘name-
dropping’ tactic to justify their conduct.   
Where a supervisor or subordinate 
believes that the other party is not 
treating them as expected, tensions 
will develop. Any perceptions in this 
regard may be valid or imagined and 
needs to be examined objectively and 
addressed accordingly.  
 

 Previous work experiences and or the 
environment from which an employee 
comes from may have influenced the 
supervisor and employee with certain 
prejudices/expectations/behaviour 
that may cause resistance to the other 
party.  
 

 Disrespect for the 
supervisor/supervisee’s person, 
whether illustrated through actions or 
openly declared to the other party or 
other people. 

 
The above-mentioned are but just a few of 
the elements that can cause strained 
relations and actual or perceived unfair 
treatment between supervisor and 
supervisee. 
 
3. IMPACT OF UNFAIR TREATMENT 

 
As already indicated above, failure by the 
supervisor and supervisee to confront and 
deal with issues (not persons) causing a 
strain in their relations may result in them 
treating each other unfairly. The 
consequences for ignoring issues relating 
to unfair treatment may be any of the 
following: 
 
 Grievances being lodged against the 

supervisor or disciplinary action being 
instituted against the employee. Both 
these processes may exacerbate the 
already tense relations and tap on the 
time and energy, not only of the 

parties but also those involved in the 
processes themselves. The 
consequential effect is that they may 
also impact on the performance 
targets of all the employees affected 
by the processes, or put a strain in 
terms of the workload. In cases where 
work performance drops drastically, 
this may affect their benefits of all 
affected parties. 
 
This may also strain the parties and 
the department financially, especially 
in cases where grievances and 
disciplinary progress proceed to 
litigation, and or costs are awarded 
against the parties or the department.  
 

 Unfairly treated employees may suffer 
from ill-health (psychological, 
emotional or physical), low self-
esteem, anxiety, and may also feel 
frustrated, marginalised and 
depressed.  
 

 Failure by the employer to comply 
with the provisions of sections 8(1), 
8(2)(e), 8(2)(h), 9, 14, 15, 21, 25, 26 
of the Occupational Health and Safety 
Act (OHSA), which can also result in a 
fine not exceeding R50 000  or 
imprisonment;22 and even claim for 
damages for breach of contract under 
the common law.23   
 

 Failure by the employer to take 
reasonable steps to eliminate sexual 
harassment may lead to vicarious 
liability in which the department 
becomes responsible for the actions 
of its employees. 

                                                           
22 In terms of section 38(1) of the Occupational 

Health and Safety Act, 199322  (the OHSA) any 
person who contravenes or fails to comply with 
the provision shall be liable to a fine not exceeding 
R50 000 or to imprisonment for a period not 
exceeding one year or both such fine and such 
imprisonment.  
23

 Le Roux R et al Harassment in the Workplace: 
Law, policies and processes 1ed (2010) 9.   
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 There may be increased absenteeism 

and the workplace can also become 
dysfunctional and productivity can be 
reduced. Excessive sick leave may be 
taken by affected employees in order 
to avoid the unfair treatment. This 
would negatively affect the 
performance of the department. 
 

 When employees are involved in 
constant disputes they tend to spread 
negativity in the workplace, which will 
be to the detriment of the employer. 
The work of an employee that resents 
going to the office will eventually 
suffer. He/she starts treating work as 
a burden and acts accordingly.  Lack 
of interest and focus may result in 
errors and delays in the finalisation of 
assigned tasks.24 

 
 Employees who are left with no option 

may resign due to the unbearable 
working conditions, which the LRA 
provides protection to the employees 
in that they may file for constructive 
dismissal.   In Murray supra, the court 
held that “unjustified conduct on the 
part of an employer that drives an 
employee to leave should be treated 
as a dismissal, even where, in form, it 
is the employee who resigns.” This is 
the significant end of the impact of 
unfair treatment when it drives the 
employee to resign. It should further 
be noted that employers, though they 
may face unfair dealing from their 
employees, may take disciplinary 
measures in terms of Chapter 8 of the 
LRA and in the Public Service may 
utilise Resolution 1 of 2003 (the 
Disciplinary Code and Procedures for 
the Public Service) and SMS 
Handbook. 

 
 Other employees may feel suffocated 

in places where individuals sitting on 

                                                           
24

 www.managementstudyguide.com 

adjacent workstations do not talk to 
each other. Employee morale may be 
negatively affected, and thus 
performance. The parties involved 
may also take frequent leave from 
work, which may even lead to 
disciplinary problems at the 
workplace. According to 
BbreatheHR,25 19% of employees 
have feigned illness to avoid a 
stressful situation at work. Apart from 
poor performance and absences from 
work tension/conflict between 
supervisors and subordinates, unfair 
treatment can even lead to aggressive 
behaviour. 
 

 Organisations that allow unfair 
treatment to persist without being 
addressed may have to deal with 
negative publicity if one of the parties, 
or even third party employees 
affected by the strained relations, 
decide to bring those to the attention 
of the media or publicise such in 
social media. 
 

 Poor relationships in the work 
environment are generally believed to 
undermine job satisfaction.26 This may 
result in the department loosing 
skilled employees. 

 
4. HOW TO IMPROVE 

SUPERVISOR/SUPERVISEE 
RELATIONS 

 
In NAPTOSA & Others v Minister of 
Education Western Cope & Others27 the 
Court held that though the employees may 
find themselves in the situation where they 
observe a particular conduct by 
management to be unfair, it is also 

                                                           
25

http://wwe. 
BreatheHR.com/breathingspace/resources/sick-
report-2017 
26

 Du Preez, D. (2003). Insights into organisational 
challenges. People Dynamics, 21(9):28–30 
27

 NAPTOSA & others v Minister of Education 
Western Cope & others (2001) 221 LJ 889 (C) 

http://www.managementstudyguide.com/
https://www.breathehr.com/breathingspace/resources/sick-report-2017
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important to note that not every poor 
human resource management practice is 
unfair treatment. There is also 
management prerogative and many 
instances of what we might now call 
workplace bullying can plausibly be 
cloaked within managerial prerogative 
rather than an objective legal wrong. The 
judgement in this instance stated that: “In 
other words, supervisors rightly enjoy 
authority over subordinates and while that 
authority may not always be pleasantly 
exercised, it is not for the courts to give 
line managers lessons in human resource 
management.” Employers and employees 
have a common law duty to treat each 
other with honesty and fairness. This 
means that not only management or 
supervisors are responsible for unfair 
treatment. Employees or subordinates are 
also playing a role in some of the unfair 
treatment incidents and as such when 
management allows it, then it is observed 
as unfair treatment. An example is an 
employee who refuses to participate in the 
activities of the organisation, including 
projects which are not on their workplans 
and or failure to give inputs to the work of 
others. 
 
Managers and employees alike have a 
multitude of options available that can help 
them work together harmoniously to 
improve relationships and thereby prevent 
unfair dealings with each other.  
 
In order to improve relations and minimize 
unfair treatment, the following may be 
done: 
 
 Supervisor and supervisee 

initiatives   
 

In order to avoid treating others unfairly, it 
requires a person to begin by respecting 
the rights of another person as a human 
being, as provided for in section 10 of the 
Constitution. 
 
- It all starts with willingness from both 

parties, to address and resolve 

problems in order to improve their 
working relations. If you believe there 
is a case to answer you may be able 
to resolve it informally because 
sometimes people simply don’t realise 
their behaviour is causing offence. 
Simple communication and education 
will rectify this. At times doing some 
self-introspection to examine ‘what it 
is that I am doing or not doing that I 
need to improve on’, one can avoid 
putting a blame on another person. 
                                              

- Communication and understanding is 
key in improving relations between 
supervisors and subordinates. Often 
misunderstandings or 
miscommunication are the root of bad 
blood between supervisors and 
employees.  
 

- Interacting more with each other will 
help build stronger understanding and 
cooperation, and this also allows 
supervisors to assist supervisees in 
improving their individual skills. 
 

- In cases of conduct amounting to 
sexual harassment, supervisors or 
supervisees must make the 
perpetrator aware that his/her conduct 
is offensive, unwanted or 
unacceptable. If the informal 
approach does not help, the offended 
party must lodge a written complaint 
in line with the department’s policy. A 
request for change of reporting lines 
may be requested to avoid working 
with the perpetrator (in cases where 
the latter is not placed on 
suspension). 

 
- Requesting third party mediation can 

also be used to bring the behaviour to 
a satisfactory end.  

 
- A supervisee must first raise the 

issues that affects him/her most with 
his/her supervisor, in an attempt to 
resolve conflict informally before 



 

 

 

 

 
13 

resorting to formal processes or 
involving third parties. This will assist 
in eliminating overthinking that could 
lead to depression. If the informal 
process fails, the supervisee can 
inform his/her trade union 
representative and or lodge a formal 
grievance and highlight persistent 
behavior but avoid raising irrelevant 
issues to the issue in question. The 
supervisee may, as a last resort 
institute a claim of constructive 
dismissal. It should be noted that this 
requires proof of failure by the 
employer to address the issue. The 
supervisor should seek legal advice 
prior to taking this drastic action. 

 
- Mediation and counselling may help 

to resolve any issue. 
 

- The supervisor should set clear 
boundaries for the supervisee to know 
and be fully aware of the expectations 
of the supervisee. The supervisor 
should provide clear guidelines and 
provide feedback to the supervisee to 
create a learning environment and 
improve relations. Avoid 
micromanagement where 
unnecessary. 

 
- One practical way for supervisors to 

improve relations would be to 
empower and develop their 
employees and to create a learning 
environment – even if other 
differences count against them. 
Employees in turn should view the 
working environment and their 
supervisors’ initiatives as an 
opportunity to learn and grow. 

 
The supervisor may delegate specific 
responsibilities to certain 
employee(s). This can only work if 
there is common understanding that 
the intention is to achieve a common 
objective of the organization. 
Delegations should not be used to 

make the employee fail in his/her 
duties. Similarly the employee should 
not see this as punishment. It can 
only work if there is a common 
understanding about the purpose, 
hence communication is very 
important. 

 
- Supervisors must study departmental 

policies and use them correctly and 
consistently in their dealings with all 
employees. 
 

- The supervisor should not ignore 
employee grievance when reported to 
him/her, even when it is something 
that can only be fixed by the HR 
section. Once reported to him/her, 
advise or assist the supervisee in 
receiving justice or understanding if 
he/she misunderstood the policy. The 
supervisor should do this without 
taking a decision on the matter for 
which h/she does not have delegated 
authority. 

 
- Supervisors and subordinates should 

also recognise their own worth and 
what they are able to offer to the other 
party. In an article entitled ‘More 
effective supervision’ published on the 
American Psychological Association’s 
website it is mentioned that it was 
found through research that: ” … 
when supervisors believed that their 
subordinates perceived that they, the 
supervisor, had something valuable to 
offer them - such as skills or a 
theoretical orientation - or felt they 
had something to learn from the 
supervisor, that the supervisory 
relationship was stronger, even when 
the subordinate and supervisor didn't 
necessarily match on gender, race 
and ethnicity or theoretical 
orientation.” 

   
- The article further states that: "Just as 

therapists may need to change their 
style in therapy, supervisors may 
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need to change their style when 
supervising …” and “… supervisors 
who are straightforward and blunt 
may need to adjust their style when 
supervising a sensitive trainee…” This 
is especially important where an 
employee is still new and a trainee as 
this may create perceptions of the 
other party which may be difficult to 
change once established. 
 

- Other strategies that can be deployed 
to minimize tension and unfair 
treatment include the following: 

 
o Supervisors may encourage or 

exercise open door policy. 
 
o Improved and consistent 

communication with all staff 
members. 

 
o Avoidance of differential and 

preference treatment at all cost. 
 
o Making use of disciplinary 

processes where unacceptable 
behavior is persistent, and 
consult the Labour Relations 
Officer to ensure consistency. 

o Employees agreeing to be team 
players as this would assist in 
opening up to colleagues. 

o Employees should avoid 
segregating themselves from 
the activities of the 
Department/Branch/Directorate. 
 

 Employer (management) 
initiatives28 

 
It is the responsibility for top management 
to ensure that employees are treated fairly 
in order to achieve the objectives of the 
department. In order to improve relations 
between managers and employees, as 

                                                           
28

 This refers to initiatives by the head of 
department as the overall accounting officer-
obviously working with/through relevant 
structures in the department. 

well as to minimize unfair treatment 
between these two levels groups, the 
employer can do the following: 
 
- Encourage communication: Good 

communication is vital in the 
workplace and should be encouraged.  
The employer must provide 
opportunities for senior management 
to interact more with all other 
employees to help build stronger 
cooperation and understanding 
among them, while allowing 
supervisors to assist employees in 
improving their individual skills. 
 

- Ensure equal pay for work of equal 
value: Show interest and ensure that 
employees are paid at the correct 
level. This can be done by conducting 
job evaluating posts when requested 
or after a period prescribed in the 
regulations. 
 

- Use questionnaires to conduct an 
assessment of the work climate and 
to identify problematic behavior in the 
workplace, as well as proposed 
solutions for such. 
 

- Put measures in place to prevent 
unfair dealings in an employment 
relationship: The employer must 
develop policies aimed at preventing 
bullying, harassment, sexual 
harassment, intimidation, 
victimization, and other kinds of unfair 
treatment. 

 
Policies should have clear statements 
about what is not acceptable and 
what procedure will be followed in the 
event of a complaint. According to 

Kimberlee Leonard,29 policies must be 
stronger than simply admonishing the 
behavior. They should include 

                                                           
29

 Kimberlee Leonard, How to Deal With Unequal 
Treatment in the Workplace, Updated August 28, 
2017 smallbusiness.chron.com/deal-unequal-
treatment-workplace-35379.html 



 

 

 

 

 
15 

disciplinary action plans for those who 
refuse to adjust behaviors toward 
equal treatment.  In cases where an 
informal resolution is not possible, it 
may be appropriate to take 
disciplinary action against the 
perpetrator of the behaviour. A written 
warning, transfer or suspension of the 
bully/harasser are some of the options 
that may be considered. Dismissal 
may be an option where the bullying 
or harassment amounts to gross 
misconduct. 
 

- Develop clear procedures to deal with 
sexual harassment30 and create 
awareness on the sexual harassment 
policy.  In sexual harassment cases 
the employer is expected to offer 
advice, counselling and assistance to 
the victim, including during the 
disciplinary process. 
 

- Educate managers and employees on 
the policies in place, and how their 
individual conduct may result in 
grievances and or disciplinary 
processes being pursued against 
them, as well as resultant implications 
for the department. Awareness 
campaigns should be used to equip 
employees about the policies and 
expectations in terms of conduct.  In 
addition, the department must 
develop managers who can be 
positive role models, not bullies, 
through training, coaching, 
counselling and mentoring / peer 
support. 

 
- Attend to employee grievances and 

complaints: The employer must 
ensure that grievances of employees 
are not ignored but they are dealt with 
speedily within prescribed timeframes.  

 

                                                           
30

 Section 7 of the Code of Good Practice on the 
Handling of Sexual Harassment Cases, Notice 1367 
of 1998. 

- Consider all input provided by 
employees to gain a better 
perspective before making big 
decisions: Obtaining and considering 
input provided by employees not only 
helps the employer to view situations 
rationally from different perspectives, 
it also provides the employer with 
more viable options to choose from 
when determining what path to take. 
As a result of such consideration and 
actions, employees will feel more 
invested in the company. 
 

- Resolve conflict rationally: There will 
always be conflict in the work place, 
but that does not mean it shouldn’t be 
addressed as a top priority. 
Unresolved issues within the 
organisation can easily disrupt the 
efficient and effective functioning of 
the organisation, so it is crucial to 
address them rationally and speedily. 
When addressing conflict, don’t be 
quick to take a stand and jump into 
conclusions before hearing multiple 
sides of the story.   It is important to 
approach every situation with an open 
mind. 

 
- Wellness interventions should be 

recommended where the cause of 
conflict results from personal 
experiences requiring such attention. 
 
In cases of miscommunication or 
misunderstanding resulting from third 
parties, the employer should always 
ensure that a proper inquiry is 
conducted to establish what was said 
by each party and whether any effort 
was made to clear up potential 
misunderstandings. This should be 
the case especially in cases causing 
serious tensions between various 
parties and resulting in them dealing 
unfairly with each other. 
 

- Encourage team work: Employees 
should be encouraged to view their 

https://www.breathehr.com/breathingspace/what-is-a-disciplinary
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work experience as working together 
to achieve a common objective.  
Team building activities create great 
opportunities for the employer and 
employee and among employees to 
strengthen bonds with one another on 
a professional level thereby lowering 
the risk of conflict over minor issues. 

 
Appropriate interventions and 
programmes will ensure that when 
employees come to work they feel valued, 
respected and fairly treated; but victimised 
or bullied.  
 
 
5. CONCLUSION 
 
Building good professional relationships 
requires that both the supervisor and 
subordinate exhibit appropriate work 
ethics and principles that are aligned with 
relevant legislation, prescripts, codes of 
conduct, policies and professional 
standards.  
 
Unfair treatment is the enemy of both 
employees and their supervisors, and the 
organisation broadly. As alluded earlier, 
both employees and supervisors could be 
subjected to unfair treatment. It is 
important for both parties to be 
encouraged to comply with the 
suggestions outlined at paragraph 4 
above. The top management should also 
be prepared to intervene in early stages of 
identifying unfair treatment and appoint 
one or more individuals in the organization 
to whom employees in danger can turn to 
for advice. 
 
Employees and supervisors who are 
subjected to unfair treatment may be 
affected psychologically, physically, 
emotionally and economically if the act of 
unfair treatment is not addressed at the 
earliest stages. This is because such 
treatment when it is severe or pervasive it 
alters the conditions of the victim's 
employment and create an abusive 

working environment. As result, 
employees lodged grievances and take 
excessive sick leave in order to avoid the 
unfair treatment. Eventually some 
employees will resign and claim 
constructive dismissal.31  
 
A difference in values, attitudes and 
expected behaviour usually contribute to 
friction in the workplace and also affects 
the relationship between supervisors and 
subordinates. Open communication and 
mutual respect for differences between 
supervisors and subordinates will 
contribute to a shared understanding of 
the expectations of the other party. If this 
happens, perceived or actual unfair 
treatment will be reduced or avoided. 
 
Unfair treatment committed by an 
employer may fall under actions or 
omissions as described in section 186(2) 
of the LRA, as well as those described in 
other pieces of legislation or other 
regulatory frameworks. There are, 
however, other cases like bullying, which 
are not codified in any legislation. 
Whereas unfair treatment as committed by 
an employee may include actions or 
omissions as described in the Code of 
Conduct, including those that are not 
included like bullying and mobbing, the 
former may result in a grievance or unfair 
labour practice being lodged by an 
employee against the employer; and the 
latter may result in a disciplinary action 
being instituted by the employer against 
the employee. Both processes are tedious 
and exacerbate poor relations between 
the parties, and may also affect 
performance. For that reason it is 
advisable that both the supervisor and 
supervisee strive for sound working 
relations. A full time employee in a 
government department spends most of 
his/her time at the workplace. It is 
therefore very crucial that sound labour 
relations are properly managed and 

                                                           
31

 See footnote 4 
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improved between the employer and 
employee. It is therefore advisable that 
both supervisors and supervisees should, 
without any delay deal with any perceived 
unfair treatment by addressing the matter 
with each and a formal process only be 
followed if the action/omission is 
perpetuated. The employer is obliged to 
ensure that workers (being subordinates 
or supervisors) are not subjected to a toxic 
and hostile environment that affects their 
health, relations and ability to fulfil their 
employment contractual responsibilities. 
 
 
 
Other Sources 

https://www.crnbc.ca/Standards/resources

casestudies/ethics/nurseclientrelationships

/boundaries/Pages/PersonalVProfessional

.aspx 

https://www.managementstudyguide.com/

effects-of-poor-employee-relationship-

management.htm 

https://leadersinheels.com/career/5-ways-

for-a-manager-to-improve-employee-

relations-within-an-organisation/ 

http://www.apa.org/monitor/mar06/supervi

sion.aspx 

 

Let’s talk labour relations 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Send your inputs or topics of interest that 
you would like us to deal with to 

psclrtalk@opsc.gov.za   

 

 

 

 

Visit our website at www://psc.gov.za 

for previous issues of the Grievance 

Management Communique

 

 

There is nothing unequal as the 

equal treatment of unequals. 

 

Aristotle Quotes  

https://www.crnbc.ca/Standards/resourcescasestudies/ethics/nurseclientrelationships/boundaries/Pages/PersonalVProfessional.aspx
https://www.crnbc.ca/Standards/resourcescasestudies/ethics/nurseclientrelationships/boundaries/Pages/PersonalVProfessional.aspx
https://www.crnbc.ca/Standards/resourcescasestudies/ethics/nurseclientrelationships/boundaries/Pages/PersonalVProfessional.aspx
https://www.crnbc.ca/Standards/resourcescasestudies/ethics/nurseclientrelationships/boundaries/Pages/PersonalVProfessional.aspx
https://www.managementstudyguide.com/effects-of-poor-employee-relationship-management.htm
https://www.managementstudyguide.com/effects-of-poor-employee-relationship-management.htm
https://www.managementstudyguide.com/effects-of-poor-employee-relationship-management.htm
https://leadersinheels.com/career/5-ways-for-a-manager-to-improve-employee-relations-within-an-organisation/
https://leadersinheels.com/career/5-ways-for-a-manager-to-improve-employee-relations-within-an-organisation/
https://leadersinheels.com/career/5-ways-for-a-manager-to-improve-employee-relations-within-an-organisation/
http://www.apa.org/monitor/mar06/supervision.aspx
http://www.apa.org/monitor/mar06/supervision.aspx
mailto:psclrtalk@opsc.gov.za

